STATE OF MINNESOTA DISTRICT COURT

COUNTY OF RAMSEY SECOND JUDICIAL DISTRICT
Case Type: Declartory Judgment
Power Line Task Force. Court File No. 62-C3-99-010952
Plaintiffs,

VS.

Minnesota Environmental Quality Board, MEMORANDUM OF MINNESOTA

Defendant ENVIRONMENTAL QUALITY BOARD
etendant, IN OPPOSITION TO PLAINTIFF’S
and MOTION FOR NEW TRIAL/RELIEF
FROM JUDGMENT

Northern States Power Company,

I ntervener-Defendant.

IWRODUCTION

On November 18. 1999, the Minncsota Environmental Qudity Board (MEQB) voted not
to require an environmental impact statement (EIS) before Northern States Power Company
(NW) upgrades its Southeast Metro transmission line (the Project). Plaintiff challenged the
MEQB decision in this cout. On September 7, 2000, thisCourt entered judgment dismissing
Plaintiffs complaint. The appea period ran on or about November 6, 2000. Plaintiff did not
apped. Instead, Plaintiff now requests that this Court reopen its judgment as provided under
Minn. R. Civ P, 60.02 (b) claiming “newly discovered information.” Plaintiff’s motion should

be denied because the information it now brings before this Coun is not new, not relevant, and

otherwise failsto meet the high standard established for motions to reopen,



FACTS

NSP proposes to reconstruct a transmission line that passes through sx cities in the
southeastern part of the Metropolitan Area, from NSP's Red Rock Substation in Newport to the
Rogers Lake Subdtation in Mcndota Heights, and to the Wilson Substation in Bloomington. The
Project is not large enough to require either a certificate of need from the Minnesota Public
Utilities Commission, or a routing permit from the Minnesota Environmental Quality Board
(MEQB), or environmental review by the MEQB. However, pursuant to petition and with the
cooperation of NSP,the MEQB Staff prepared an environmental assessment worksheet (EAW).

The EAW was published on May 3 1 1999, opening a period for public comment until
June 30, 1999. Public comments and the ensuing discussions during the EAW process focussed
on potential impacts from electric and magnetic fields (EMF). Also, athough an EAW is not
required to include a discusson of alternatives to the project proposed, as is an EIS, information
regarding an alternative route was attached to the EAW. In addition, as will be discussed in
more detail below, information on dternatives was discussed with MEQB board members at
meetings held on September 16 and November 18, 1999, to deliberate on whether an EIS was
warranted.

Al the end of the September 16 meeting, a commissioner Board Member moved to
positive declarationj.e,. to order preparation of an EIS. R.'at 1261. Upon questioning by
fellow Board members, the Board Member stated that altetnatives was his concern. nor the health

issue:

' The certified administrative record was filedwith the Court. It included an Administrative
Record Index (dated March 6, 2000) identifying each record document in chronological order.
The MEQB served a copy of thelndex on rhe parties on March 6, 2000. The citationsin this

memorandum to the record documents are preceded by “R. a " and the page number or numbers.



Mr. Chairman. | did not motion aspecific references far scoping guidelines with

regard to the health issue. I'm looking at it strictly from an opportunity to have

alternatives presented and cost factors presented. rm slent on the hedth issues.
I'm much more interested in having dternatives and the costs evaluated so

that we can have the opportunity to look at the uncertainty of hedth risks against
the certainty of costs.

R. at 1262-63. After more exchanges, the Board Member again stated his position: “I’masking
for a postivedeclarationto study aternative sites knowing that the static will--the static question
will be theEMF exposure.” R. at 1269. Hisfellow Board members rejected his motion, seven
voting against the motion and threefor it.R. at 1270-71

The Board Member persisted. Near theend of the November 18Board meeting, he again
made a motion for a positive declaration, arguing For consideration of alternatives. R. at 1298.
1300. Again the motion failed. this time with three Board members supporting the motion and
tenvoting against. R. at 1307.08.

On November 18, 1999, the MEQB board voted 10-3 that an EIS was not required, R. a
1305-09. A copy of the MEQB decision is attached to the Affidavit of Dwight S. Wagenius
[Wagenius Affidavit] as Exhibit A. The MEQB’s decision was supported by an extensive
administrative record including Findings of Fact adopted by the MEQB Board
contemporaneouslywith and in support of its decision. Among other matters, the findings note
that potential environmental effects, if any, were subject to mitigation by ongoing public
regulatory authority, including locd conditiona use permits. Whether a line can be constructed
in a particular location is subject to local zoning and control. Local governmental units
potentially impacted by this project testified at the MEQB meeting concerning their authority to
control the routing of the line, relating several successful experiences with NSP changing its

project to meet local concerns. R, 1281-83.



On December 10, 1999. Plaintiff filed its Complaint in this Court seeking a declaratory
judgment. NSF immediately intervened.  Plaintiff told the Court it needed discovery to
determine if Intervenor NSP had failed to provide full information on the Project to the MEQB.

In tts statement, dated February 8.2000, Plaintiff addressed its need for discovery:

Discovery is not appropriate outsde of the adminidrative record as defined by

Mantiff to indude dl materid and informetion avalable to the gdaff of the

MEQB prior to the meeting of the Board on November 18, 1999, but discovery

may be appropriate as to the files and information of Defendant-Intervenor NSP

as to what NSP knew and did or did nor disclose to the MEQB.

Plaintiffs Informationd Statement, paragraph 4 at | (acopy of the Statemcnt is atached to the
Wagenius Affidavtt as Exhibit B).

MEQB and NSP daed in ther joint informationd d<atement that discovery was not
appropriate outsde the administrative  record, but the Court adopted Plaintiff’'s postion. Based
on the Informational Statcment Forms filed by the parties, and the file and proceedings in the
cae the Court ordered that:

2. All discovery shdl bc noticed so as to be completed by May 26, 2000. This

cutoff date for discoveryis daso the deadline to bring and hear motions to compel

discovery. No motion will be heard unless the parties have conferred in an

attempt to resolve their dtfferences prior tn the hearing. The moving paty shdl

cetify to the court in writing. before the time of the hearing. compliance with this

rue or any reasons for not complying. (Minn. R. Gen. Prac. 115.10).

Scheduling Order, paragraph 2 (Feb. 17. 20000 (empheds in origind) (,a copy of the Order is
attached to the Wagenius Affidavit as Exhibit C). There is no evidence in the record of Plaintiff
exercigng its discovery rights Wagenius Affidavit, paragraph 7,

On August 24, 2000, this Court issued its Order for judgment. A copy of the Order is

attached to the Wagenius Affidavit as Exhibit D. This Court found that the record demonstrated

that MEQB'’s decison not to order an EIS was reasonable and supported by substantial evidence.



This Court granted the MEQB and NSP motions for summary judgment and dismissed Plaintiff’s
Complaint. Judgment was entered on September 7. 2000.

The period for Plaintiff to file an appeal expircd on or about November 6, 2000

Plaintiff has now moved this Court for an order reopening the judgment and remanding
the negative declaration on theneed for anEIS back to the MEQB in light of “newly discovered
information.”  In its memorandum, Pantiff claims three categories of newly discovered
information. First, the Plaintiff citesto“new information” concerning system alternatives that
has been generated asa pat of zoning decisions currently being made by local authorities.
Second, Plaintiff claims,, that there is “new information” with regard to electrical loads that will
be handled by the line. Finally, Plantiff claims that there is “new information” regarding the

potentid  health impacts of EMF.

ARGUMENT

1 Plaintiff Must Show There Is Evidence That Existed AT The Time Of Trial
THAT, With Due DiLiGencEe, Plaintiff Could Not Have Discovered In Time To
Move ForR A New Trial

Plaintiff’s motion relies on Minn. R. Civ. P, 60.02 (b), which provides that the court may
relieve a party from a fina judgment for the reason of “newly discovered evidence which by due
diligence could not have becn discovered in time to move for a new tria.”

Rule 60.02 reflects a balance between the need for finality in judgments and the
need for relief from judgments under very specific circumstances. The drafters of

Rule 60.02 accordingly provided exceptions to the finality of judgments under
narrowly defined circumstances. Rule 60.02 can be utilized only if one of the
grounds specified in therulcs exists Anderson v Anderson, 288 Minn. 514. 518,
179 Nw.2d 718, 721-22  (1970).

Curler 1. Anderson, 554 N.W,2d 110, 113 (Mim. Ct, App. 1996).
Rule 60.02 (b) does nor provide for theintroduction of evidence that was known to exist

before judgment was entered. Sullivanv. Spot weld, Inc.. 560 NW.2d 712,716 (Minn. Ct. App.



1997). A digtrict court's record cannot be supplemented by new evidence after the court grants
summary judgment. Id. In order for relicf from judgment to be granted where there is newly
discovered evidence, such evidence must be rdevant and admissble at trid, must be likdy to
have an effect on the result of a new trid, and must not be merdy collateral, impeaching, or
cumulaive. Regents of llIniversity of Minnesota v. Medical Inc., 405 NW.2d 474, 478 (Minn.
Ct. App. 1987) (citingGruenhagen V Larson. supra & 459, 246 NW.2d at 569); Vibe v,
Flaby. 316 Nw.2d 276, 284 (Minn. 1982). To require a new trid, the new evidence must be
such that with diligence it could not have been found and produced at trid: diligence requires the
use of avalable discovery tools as well as reasonable investigation efforts. Regents, 405 N.W.2d
at 479. citing Brown v. Bertrand, 254 Minn.175, 185-185, 94 N.W.2d 543. 550 (1959). Further,
the moving paty must show that the evidence could not have been discovered through the
exercise of due diligence before trid. Vikse. 316 NW.2d at 284.

In summary, in order to reopen a judgment on these grounds, the moving paty mus
show: (1) that there exists “new” evidence that existed a the time of tridl and that does not
merely supplement evidence dready in the record: (2) that the evidence, if it had been presented
prior to judgment, would have been likdy to affect the outcome of the case; and (3) that this new
evidence could not have been discovered in time through due diligence  David Herr, Roger
Haydocké& Jeffrey Srempel, Motion Practice 24:8 (3d ed. 1999).

The MEQB believes that Plantiff has satisfied none of the gpplicable criteria, that the
issues are al resolved in favor of upholding the Courts judgment, and that the Court should deny
the motion. None of the “new” information meets legd criteria for “newly discovered evidence

which by due diligence could not have been discovered” in the terms of Rule 60.02 (b).



11 PLAINTIFF’'S REQUEST To REOPEN TEE RECORD ON THe Basis OF DEVELOPMENT OF
New SYSTEM ALTERNATIVES SHOULD BE REJECTED.

On pages 1 through 10 of its memorandum, Plaintiff argues that new information was
discloscd on October 18. 2000, regarding three system alternatives to the proposed facility and
that NSP knew or should have known about thealternatives but withheld the. information from
the public and the MEQB. Plaintiff argues that it could not avail itself of discovery because the
matter was not subject 10 discovery at the district court. Plaintiff further argues that the
aternatives information is directly related to issues raised by MEQB members, and that the
feasibility of system alternatives was a“determinate” factor before the MEQB. Paintiff finally
argues that had the MEQB had this information it may have affected its decision. The Court
should reject these arguments.

In brief, the reasons to reject the arguments on aternatives are these’ Alternatives are not
at issue in the EAW process because evidence regarding alternatives is not relevant to the
decison whether to order an EIS on a proposed project. Even though aternatives were discussed

by the MEQB it was in thecontext of what ordering an EIS would entail. The new information

on dternatives that was created by consultants after the Court's Judgment is not covered by Rule
60.02 (b). The information on dternatives that existed at the time of the summary judgment
proceedings in this court was available to Plaintiff by exercise of the discovery rights
acknowledged by the Court in its Scheduling Order. The Following sections discuss these

situation in turn.

A. Alteratives Are Not Relevant To The Decision Whether To Order An EIS
O n Project.

The law is clear that the issue of alternatives to a proposed project arises only after a

determination that the proposed facility has the potentia for significant environmental effects,



I.e., during the EIS preparation process. Alternatives to the proposed facility are not relevant
considerations in determining whether an EIS should be ordered on a proposed facility. The
Minnesota Environmental Policy Act, Minn. Stat. ch. 116D, which established the environmenta
review program in the state, mentions consideration of aternatives in the provision addressing
EISs, but not regarding EAWS. ‘The environmental impact statement should be an analytica
rather than an encyclopedic document which discusses appropriate aternatives to the
proposed action and their impacts " Minn. Stat. § 116D.04. subd. 2a.

The environmental review program established in MEQB rules, Minn. R. ch. 4410,
includes along paragraph setting out the consideration of alternatives in an EIS, but does not
mention aternatives once regarding EAWSs. See Minn. R. 44102300 G. Seealso Iron Rangers
for Responsible  Ridge Actionv. Iron Range Rcsources, 531 N.W.2d 874, (Mimn. Ct. App. 1995)
(“Because the RGU dctermined the project does not have the potential for significant
environmental effects, a study of project aternatives is nor required,”)

The purpose of environmental review is to gather information that addresses the
significant environmental issues of a proposed action. The information isintended to be
available to governmental units and citizens early in the decision making process.  Minn.
R. 4410.0300. subp. 3, 4.A. Environmental documents are not intended to be used to justify a
decision or to require that a project be disapproved. Id. The documents are used as guides in
issuing, amending, and denying permits and carying out other governmental responshbilities to
avoid or minimize adverse environmental effects. Id. TheEAW information isintended to be
usable and useful for the local units of government that have to make zoning and land use

decisions.



To support an order to vacate a judgment and for a new tria, the newly discovered
evidence must have been relevant to the issues and admissble at trial. Brown v. Bertrand 94
N.W.2d 543, 548 (Minn. 1959). That is not the case with the alternatives evidence. On this
ground aone the dtcrnatives argument should be rejected

B. Alternatives Information Would Not Affect Proceedings Before The MEQB
Because The MEQB Knew Alternatives Are Not At Issue In An EAW
Process And The MEQB Reected Development Of Additiond Information
On Alternnatives In Favor Of Local Processes.

Notwithstanding that altematives are not a relevant consideration, two system dternatives
were proposed for inclusion in the EAW, one by NSP and the other by Plaintiff. MEQB staff
member Bob Cupit addressed in his affidavitfiled with the Court in the summary judgment

proceeding why he attached NSP's aternative to the EAW and did not include Paintiff’s.

16.  Inthethird full paragraph on page 13, Plaintiff questionsMEQB's
inclusion of the NSP aternative route in the EAW. but not Plaintiffs dternative
route. From my knowledge of the law it is clear that consideration of aternatives
Is not required in an EAW, One of the essential differences between EAWs and
EISs is that while preparation of EISs includes aternatives. preparation of EAWS
does not. When NSP filed its data submission it included a partial alternative
route. | told NSP | would not include it in the EAW. NSP requested a meeting.
NSP's representative argued that past Board consideration of EAWs had always
included questions to proposers about whether they had looked at possible
alternatives before proceeding with the project as proposed. | conceded that that
invariably happens with NSP, and with other project proposers as well,
notwithstanding that consideration of aternaives is not an EAW issue. NSP
argued that it would be useful have an alternative in the record for
consideration by local permitting jurisdictions. | agreed to include NSP's
aiterative route in the EAW as an informational attachment with a qualifying
disclaimer. See R. at 02%4. | did not review rhe aternative at all, or make any
changes before attaching it to the EAW. R. & (312-0339.

11.  Roger Conant cdled to ask me if he could file an EAW data
submission as well. There being no prohibition in rule and intending to use any
useful content, I said OK. The Conant submission cume in and I reviewed it
hoping to find something useful, but | could nor. The submission was fraught
with hyperbole and opinion and lacked basis in fact. The Conant submisson aso
included an alternative route. I did not review it or evaluate jts feasibility. |
concluded that | could not include the aternative in the EAW.



Affidavit of Bob Cupir (Cupit Affidavit}, paragraphs 16 and17. at 4 (emphasis added) (theCupit
Affidavit is atached as Exhibir E to the Wagenius Affidavit).

The Board members were clear that consideration of aternatives is appropriate only a
the EIS stage, and that a finding of the potential for significant environmental effects is necessary
to order an EIS. See the statements of Board Members Minn, Bomier and Enzler. R. at 1248,
1261-63, 1269. 1299-1301, 1305-06. Note further that the ‘Board members placed reliance on the
proposed facility being subject to the further approvals of locd units of government. R. a  1293-

94, 1305-06.

At the end of the September 16 meeting, as reported in the Facts above: a Board Member
moved s positivedeclaration, i.€., to order preparation of an EIS. R. at 1761. Upon questioning
by fellow Board members, the Member stated that alternatives was his concern, not the health
15508

Mr. Chairman. | did not motion a specific references fur scoping guidelines with
regard to the health issue. I'm looking at it strictly from an opportunity to have
alternatives presented and cost factors presented. I'm silent on the health issues.

I"'m much more interested in having altamatives and the costs evaluated so
that we can have theopportunity to look at the uncertainty of health risksagainst
the certainty of costs.

R. a 1262-63. After more exchanges, the Member restated his position: “I’m asking for a
positive declaration 10 dudy alternative SiteS knowing that the static will--the static question will
be the EMF exposure*’ R. a 1269.

His fellow Board members understood tus position:

DIRECTOR DUNN: Thank you, Mr. Chairman. What | think the issue is here,

we would like to have an alternative route examined. |s that what we would like

to have, And the only way we can da that, under the law, is to have an
Environmental Impact Statement. The bortem line.

10



R. a 1266. The Board members understood his position and rejected it, seven voting against the
motion and three for it. R. at 1270-71.

The Board Member persisted. At the November 18 Board meetng, he again made a
motion for a positive declaration, arguing far consideration of aternatives. R. at 1298-1300.
Again the motion failed, thistime with three Board members supporting the motion and ten
voting against. R. at {307-08.

The Board understood the significance of the consideration of alternatives. The Board
knew jt could truly t&e alternatives iNtO consideration only by ordering an EIS. It directly
reyected two motions to do so. The practical and legal result of the Board's decision was that
NSP next went to the logal units of government to sesk appropriate approvals |o proceed with its
proposed facility.

The Mimnnesota Power Plant Siting Act provides by direct implication that the proposer of
a facility that is exempt from the operation of that statute shall “comply with any applicable state
rule and any applicable zoning, building and land use rules, regulations and ordinances or any
regional. county, local and specia purpose government.” Mimm. Srat § 116C.57. subd, 5.

Plaintiff has explained that the mayors of three affected local units of government got
together to form a Steering Committee to consider NSP's proposal. This relates directly to an
NSP statement to the Beard of its commitment to work with local unsts of government. “With
regard to dternatives, Morthem States Power is completely committed to working with the ocal
units Of government to examine aternatives. if that is what they wish.“ R. a1 1243, ThiSresult
was also foreseen by members of the Board during the MEQRB’s decision-making process. R a
1293-94 (Board member Ergebretson, a county commissioner encouraging the mayors 10 work

with NSP) and 1305-06 (Board member Enzler, “I know from my Own expenence where there

11



were some environmental issues that did not rise to the level of potentia, but which the local unit
of government was able to address through the CUP process.”™)

Upon transmittal Of the record of decision to five ciies affected by the Project, the
Executive Director of the MEQE stated in the transmittal letter that “[T)n making its decision, the
EQB noted that the negative declaration should not preclude local permutting jurisdictions from
considering aternative routes that may better comply with planning and development criteria at
the local level.” K, at 1188. This letrer was also attached to NSP’s initial filing with this Cow
in the summary judgment proceeding.

The permitting for the Project is proceeding before the representatives of the people most
directly affected by the Project. The Court appropriately denied Plajnuif’s challenge to the
MEQB decision on the Project and upheld the MEQB's negative declaration decision. The
information gathered in tht environmental review process is being used by the local units of
government for. among other things. helping to define zdditional information they need 1o
complete their tasks. The system is working. The Court should let it continue to work.
Remanding the issue of alternativesto the Board likely would not affect the Board' s decision,
thus failing to satisfy a required showing 1o obtain @ new tnal. Vikse, 316 N, W.24d at 284.

C. Some Or Ail Of The Alternative Information That Pluintiff Seeks To Hare
Admitted Did Not Exist During The Proceedings Before This Court, And
Thus Cannot Be Used To Reopen The Judgment Today.

Plaintiffs presentation is somewhat ambiguous on the paint, but it appears that at least
the Commonwealth Associates aternatives were identified and created by that Entity between

Septeraber and October of 2000  Information that did not exist at the time of the earlier

proceedings before this Court ¢an not serve as the basistor imposition of Rule 60.02 (b). The

newly discovered information posited as a basis for imposition Of the rule must have existed at



the time of wial. Brown v. Bertrand, 94 N.W .24 at 548; Hen, et a., Motion Practice, supra a
24:8. The Commonwealth Associates~¢reated alternatives are thus not subject to the rule Or 4
basis for granting the relief requested.

D. Some Of The Alternatives Information Thnt Plaintiff Claims Is ‘*New™

Existed At The Tie Of Trial And Could Have Been Discovered By Plaintiff
Through The Exercise Of Due Diligence.

Plaintiff claims that the MAPP alternative route is new information that was not part of
the record before the MEQB. This is not the case.  The MAPP alternative existed, was known
by Plaintiff a the time of the proceeding before the MEQB, was discussed by the Board, and was
subject to discovery if Plaintiff needed more information for purposes of the declaratory
judgment action before this Court.

Plaintiff knew about the MAPP alternative prior to the proceeding before the MEQB.
Mt. Conant referred 0 1t in his statement to the Board. R. at [220-22. Further, the
representative of NSP who made 1 statement to the Board referred to the identified MAPP

alternative and the other alternatives in an exchange with Comumnissioner Minn, identified by

Plaintiff at page 5 of its Memorandum of Law as the ‘ Board member putsiting the alternatives

issue
MR. ALDERS: Charman, Commissioner Minn, we need to clarify a point, chat
the.MAPP Committee identified NSP's proposal as the proposal to pursue. But
MAPP a0 identified additiona aternatives as part of its analysis. So MAPP and
NSP are consigtent in their presentation. It's not an either/or Situation.

R. at 1246,

Just a few minutes later in the meeting, Commissioner Minn acknowledged rhe
superfluity of the NSP alternative:

Mr. Alders, you were not obligated to submit an aternative route in vour EI -- in

your EAW, yet you decided to do so for iliustrat: ve purposes. Would you share

with the board the thinking behind the selection of that aliernative as opposed to
the 494 dternative or the MAPP aternative?

13



R. a 1248.

Plaintiff had discovery rights and time to discover any information it needed for purposes
of its case; Plaintiff did not exercise its rights. Plaintiff alleges without any cited support at page
2 of |15 memorandum of law supporting its motion that “Plaintiff could not avail itself of
discovery because the matter was not subject to discovery at the district ¢ourt.” The record
reflects, however, that Plaintiff made its claim for discovery rights in its Informational Statement
dated February 8, 2000:

Discovery is not appropriate outside of the administrative record as defined by

Plaintiff to include all material and information available to the staff of the

MEQB prior to the meeting of the Board on November 18, 1999, but discovery

may be appropriate as to the files and information of Defendani-Intervenor NSP

a3 to what W8P knew and did or did not disclose to the MEQB.

Plaintiff’s Informarienal Statement, paragraph 4 at 1 (Wagenius Affidavit. Exhibit B). it appears

that Plaintiff’'s counsel had in mind the type of information Plaintiff has now “newly

discovered.”
MEQB and NSP stated in their joint informational statement that discovery was not

appropriate outside the administrative record. The Court, hcwever, adopted Plaintiff’s postion:
2. Al] discovery shall ke noticed so as to be completed by May 26, 2000. This
cutoff date for discovery is aso the deadline to bring and hear motions to compel
discovery. Nc motion will be heard unless the parties have conferred in an
attgmpt to revolvetheir differences prior to thehearing. The moving party shall
certify to the court in writing, before the time of the hearing, compliance with this
rule or arty reasons for not complying. (Minn. R. Gen. Prac. 115.10).
Scheduling Order, paragraph 2 (Feb. 17. 2000) (emphasis in onginal) (Wagenius Affidavit.
Exhibit C).
To the knowledge of the MEQRB, Plaintiff did not exercise the discovery rights that ;¢ had

confirmed by the Court in its scheduling order.  Wageruus Affidavit, paragraph 7. This failure

to ¢xercise its discovery rights cannot be characterized as acting with duediligence This failure

14



alone also constitutes Sufficient basis to reject Plaintiffs argyment regarding alternatives.

Regems, 405 N.W.2d at 479.

M. PLantFF's REQUEST To REOPEN THE RECORD BECAUSE OF INFORMATION

REGARDING LOADING RaTeEs SHOULD Be REJECTED Because THis INFORMATION

Was Parr OF THE Recorp Berore THE MEQB.

Plaintiff agserts at pages 1, 3, 4-5, 8-9, 10, and 13 of its memorandum that the alleged
“new information” includes verification that line loading will essentially double, and any
decrease in electric and magnetic fields as a result of the line upgrade would be short-term, if at
al. Plaintiff quotes from page 8 of the Affidavit of Blecker that “the utility’s claim is that
magnetic fields will be cut in haf through phase cancellation, but with a doubling of current and
increasing magnetic fields, the net result is no substantive change from the current fields.”
Plaintiff argues that thisriew information is relevant, could not have been obtained by piaintiff
prior to disclosure. and is not collateral. impeaching or cumulative.

The information regarding the effect of construction and operation of the proposed
facility on line loading and thusEMF wasincluded in the record. See the Affidavit of John P.
Hynes (Hynes Affidavit), paragfaphs 14 and 15, pages 4 and 5. The EAW included a table that
showed a reduction in magnetic field levels due to operation of the proposed facility in 2001, Id.
a 4. Commenters on the EAW requcsttd additional data that would show the effect of
anticipated glectric use growth on magnetic fields. id. NSP provided 4 table showing projected
load levelsand EMF levelswith the proposed facility on line for the years 2001, 2006, 2010 and
2020. 4. at 4-5. The line loading and EMF levels information was available to the MEQB more

than a month prior to its first meeting on the Project. 14, It was attached to the proposed

findings of fact sent to the Board on August 12,1999, 14 at 5 R. a 8§7. It is not new

information.

15



The table of EMF levels projected over time from the current Situation to year 2020 was
incorporated by reference in Finding 20 of the Board’s negative declaration decision dared
November 18, 1999, and attached to tht decision as Exhibit # 1. Id.; R.1175. 1180, Exhibit XI
is attached to the Hynes Affidavit. Similar informauon was included in the Hynes memorandum
responding t0 EMF questions posed by Board Member Maline, circulated to all Board Members
and interestad persons prior to the second Board meeting considering sthis matter. /d. at 5; R. at
1168-70,

If Plaintiff did nof understand the information or its implications, Plaintiff could have
pursued the matter beforethe MEQB or exercised its discovery before thisCaurt, as explained
above. But the information was available to Plaintiff, the Board, and al] interested persons, The
information is not new, or newly discovered. in the sense of Rule 60.02 (b). This basis. far ral;ef
should be rejected by the Court.

IV. TeE PLamnTiFr’'s REQUEST TO REOPEN THE RECORD BECAUSE OF NEW
INFORMATION IN THE FORM OF PUBLISHED STUDIES REGARDING EMF SHOULD BE
REJECTED.

A. Three of The EMF Studies Did Not Exist When The Matter Was Before The

MEQB Or When The Matter Was Before The Court, And Thus Cannot Be
Used As A Basis To Reopen The Judgment Now.

Plaintiff wants this Court to reopen the judgment for the MEQB to consider four new
studies regarding EMF. Three of the articles are truly new studies. so new they do not qualify as
“newly discovered evidence” under Rule 60.02 (b). They were published in September and
October 2000, after the matter had been submitted 10 the Court. it iS clear in tie law that such
new material does not qualify under the rule 25 “newly discovcied evidence which by due
diligence could not have been discovered in timeta move for a new trial.” Discovery iShardly

available for material that does Not yet exist. Gruenhngen, 246 N.W 24 at 569,

16



B. The Newly-Published EMY¥ Studies Are Cumulative With Information In
The Record,

Thefirst “new” study merely continues a discussion of a hypothesis first put forth in

1996. Hynes Affidavit a 3, paragraph 7. Plaintiff neglected iv cite a separate article in thesame

journal that put the first article in a broader context, diminishing its potential significance. Id..

paragraph 8 These twoarticles merely supplement information aready before the MEQB. Id.,

paragraph 9. Supplemental information does not support Plaintiff’s motion.  Regents o f
Universiry of Minnasota v. Medical [nc., 405 N.W.2d 474, 478 (Minn. Ct. App. 1987), ciring
Gruenhagen v. Larson, supra & 459, 246 N.'W. 2d at 569: see also Vikse v. Flaby, 316 N.W.2d
276, 284 (Minn. 1982).

Even if aj) four of Piaintiff’s aleged new studies were subject co the rule. they provide ng
basis for a remand to the Board. Nene of them offers new information that would cayse the
Board to reverse its determination that the Project, does not have the potential for significant
environmental effects as a result of its EMF. They offer no significant change to the EMF
literature and are cumulative: they supplement but are not inconsistent with studies already
known to the MEQB. Hynes Aff. at 34, paragraphs 10-14. Regents of Universiry of Minnesota
v, Medical InC.. 405 N.-W.2d 474, 478 (Minn. Ct. App. 1987): see alsc Vikse v. Flaby, 316
N W.2d 276,284 (Minn. 1982)

Plaintiff implies that the MEQB made its negaiive declaration decision based on an
assumption that all research was completed, that no studies were continuing, that the book was
closed. That, of course, is not the situation at all.. The NIEHS Repor: itself. the pasis for the
MEQB's decision as regards EMF, acknowledges that research is continuing, R. at 0796, 0802,
0840, and 0843-45. MEQB Staff assured the Board that research on EMF continues. that studies

are ongoing. and that staff follows that research on a regular basis. R, a 0791,
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Attachment 1

STATE OF MINNESOTA DISTRICT COQURT
COUNTY OF RAMSEY SECOND JUDICIAL DISTRICT

Case Type: Civil
Power Line Task Force, Court File No. 62-C3-99.010952

Assigned Judge: Louise D. Bjorkman
Plaintiff,

VS,

Minnesota Environmental Quality Board,

Defendant. AFFIDAVIT OF

JOHN P. HYNES
and

Northern States Power Company,
Intervenor-Defendant.

STATE OF MINNESOTA)

COUNTY OF RAMSEY )}55'

Comes now John P. Hynes, upon oath, and deposes and states as follows:

L. | amm employed by the Minnesota Environmental Quality Board (EQB) as the
permut compliance manager for the Power Plant Siting Program. | have been employed by the
EQB for 28-ysars.

2. Ta my tenure with the EQB. | have functioned as manager of transmission line
projects on which Epvironmental Assessment Worksheets (EAWs) have been prepared, in
addition to managing higher voltage projects on which more expansive Environmental Impact
Statements have been prepared.

3. The EQB has had the responsihility to route high voliage transmission lines singe

1973. Public concern over the eHects of the electric and magnetic fields (EMF) emanating from
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Attachment 2

STATE OF MINNESOTA DISTRICT COURT

COUNTY OF RAMSEY SECOND IUDICIAL DISTRICT
Case Type: Civil
Power Line Task Force, Court FileNo. 62-C3-99.010952
Assigned Judge: Louise D. Bjorkman

Plaintiff.

Vs,
Minnesota Environmental Quality Board,

Defendant. AFFIDAVIT OF
DWIGHT §. WAGENIUS

and

Northern States Power Company,
Intervenor-Defendant.

STATE QF MINNESOTA)
COUNTY OF RAMSEY )

Comes now Dwight §. Wagenius, upon oah, and deposes and states as follow:

1. | am an Assistant Attorney General assigned to represent the Minnesota
Environmental Quality Board (MEQB) in this case.

2. Attached as Exhibit A is a true and correct copy of the MEQB negative
declaration decision dated November 18, 1999.

3. Attached as Exhibit B is a true and correct copy of Plamntiff's Informational

Statement dated February 8, 1999.

4. Attached as Exhibit C is a trye and correct copy of the Court's Scheduling Order.
dated February 17, 1999.



5 . Attached a5 Exhibit D is a true and correct copy of the Court’'s Order for summary

judgment dated August 24. 1999, and atieched Memorandum.

6.  Auached as Exhibit E is a true and correct ccpy of the Affidavit of Robert D

Cupit,
1. There 15 NO evidence in the record of Plantiff exarcising its discover’ tights.
Further your Affiant saycth not. W
Trwight 4 Wag.emus

Subsepibed and swo
thig _# day of .

it 7 A g
Notary Public T %

AG: adehisy 01

to before me

D DEBORAHA LINDBERG

ok AR WUIBIC - WD
s Mﬂ:‘nmmssmn !!.:Plﬂss

JANUARY 31, 2008




Exhibitv B

STATE OF MINNESOTA DISTRICT COURT
COUNTY OF RAMSEY | SECOND JUDICIAL DISTRICT
Power Line Task Force, Case type: Other Civil
P]adﬁﬁfr, Court File N 0 . 6§2-C3-99-010952
Vs. PLAINTIFF'S INFORMATIONAL
STATEMENT

Minnesota Enviropmental Quality Bosrd,
" Defendant.

1. All partims have been served with process.
2. All parties have pot jofoed in the filing of this form,
3, Brief description Of the case:

At is November 18, 1999, regular mesting Defendant MEQB issued a negative
declaration on the feed for an EIS on DefendanrIntervenor NSP's proposd to upgrade jts
Twin Cities Southeast Metro Transmission Liisby adding a second 115-k5lovolt line to
an existing circuit, Plaintiff Power Line Tagk Fores aeeks a judgment declaring thar an
EIS is needed for the line or that the MEQB's decistor was arbitrary and capriciouns and
therefor void ag a mater of law necessitating a pew hearing.

4. Discovery

Discovery is not appropriats outside of the administrative record 25 defiped by Plaintiff to
include aU matevials and information available to the staff of the MEQR prior to the
meeting Of the Board on November 13, 1999, but discovery may be appropriate asto the
files and {nfonmation of Defendant-Intervenor NSP as to what NSP knew gnd did or did
not disclose to the MEQR,

5. Asgigtment as a standard ¢age is requested.

6. The following date is sugpested:



Junc 19, 2000 daft for submitting motions for summary judgment and for dismissal. Al
briefs and teply briefs by all patios should be Elad by this date.

7. Estimated Trial Tiroe:

A trial is not anticipated,

8. A jury trial is not appropriate.
9. ADR Process

ADR i£ not apprepriate rogarding the challangs to the negative declaration on preparstion
of an EIS becanse the casy nvolves interpretation of the statmory authorty of the MEQB
and rules of due prooess.

10. Please list any additiopal mformation which might be helpfisl to the court when
scheduling this matter:

With regard to the decision of the MEQB that no EIS is necessary with ragard to the
transmission e, the parties anticipate that both plaintiff and defendant will move for
summary judgment on the basis of the full administrative record as defined in Paragraph
4 abgve md the Hles and recopds of Defendant-Intarvenor NSP,

Dated this 8th day of Felroary 2000
STEPHEN B. YOUNG, E3Q.

y! )
Attornoy for Plaintiffs
4040 TOS Center
Minneapolis, MIN 55402

tcl: (612) 339-5256
fax: (612) 3398240



Exhibit G

FILED

STATE OF MINNESOTA Court Adeiszasor DISTRICT COURT
FEB 172000

COUNTY OF RAMSEY SECOND JUDICIAL DISTRICT
=27 " ey

COURT FILE NO. €3-99-109%2
Power Line Task Force,
Plaintiff(s),
v, SCHEDULING ORDER

Minnesota Environmental Quality Board,
Defendant(s).

Informational Statement Forms have been filed by Stephen B. Y oung for plaintiff(s), Dwight §.
Wagenius for defendant(s) and Michael C. Connelly for imtervenor Northern States Power

Company. Based on the information contained therein, a review of the file and the proceedings
herein,

IT IS HEREBY ORDERED THAT:

1. Any deadline set forth in this order may not be extended by the stipulation of the parties without
leave of the court.

2. Al] discovery shall be noticed so astobe completed by May 26, 2000. This cutoff date for
discovery is aso the deadline to bring and hear motions to compel discovery. No motion will be
heard unless the parties have conferred in an attempt to resolve their differences prior to the hearing.
The moving party shal certify to the court in  writing, before the time of the hearing, compliance
with this rule or any reasons for not complying. (Minnesota Gen. Rule Pract. 115.10).

3. Disposttive motions must be scheduled so that they are heard by June 30, 2000. Parties
intending te bring dispositive motions should schedule the motion eight weeks prior t0 the deadline,
or earlier. Counsdl should monitor the status of the motion calendars and plan accordingly. The
failure to schedule 8 motion timely will not be grounds for amy txtcnsion of the motion
deadline. No motion will be heard unless the moving party certifies in writing the attempts of the
parties to resolve thair differences prior to the motion hearing.

DATED: FEBRUARY %, 2000 “Ma 1O Q,‘E!Q
LOUISE DOVRE BJORKMAN

DISTRICT COURT JUDGE




