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IlWRODUCTlON

On November 18. 1999, the Minncsota Environmental Quality Board (MEQB)  voted not

to require an environmental impact statement (EIS)  before Northern States Power  Company

(NW) upgrades its Southeast Metro  transmission line  (the Project).  Plaintiff challenged the

MEQB decision in  this Court.  On September 7, 2000,  this Court  entered judgment dismissing

Plaintiffs complaint. The appeal period ran on or about November 6, 2000. Plaintiff did not

appeal. Instead, Plaintiff now requests that this Court reopen its judgment as provided under

Minn.  R. Civ P, 60.02 (b)  claiming “newly discovered information.” Plaintiff’s motion should

be denied because the information it now brings before this Coun is not new, not relevant, and

otherwise fails to meet the high standard established for motions to reopen,



FACTS

NSP  proposes to reconstruct  a transmission line that passes through six  cities in the

southeastern part of the  Metropolitan Area, from NSP’s Red Rock Substation in Newport to the

Rogers Lake  Substation in Mcndota Heights, and to the Wilson Substation in Bloomington. The

Project is  not large enough to require either a certificate of need from the Minnesota  Public

Utilities Commission, or a routing permit from the Minnesota  Environmental Quality Board

(MEQB),  or environmental review by the MEQB.  However, pursuant  to petition and with the

cooperation of NSP, the  MEQB Staff prepared  an environmental  assessment worksheet (EAW).

The EAW was published on May 3 1 1999, opening a period for public comment until

June 30, 1999. Public comments and the ensuing discussions during the EAW  process focussed

on potential  impacts from electric  and magnetic fields (EMF).  Also, although an EAW is not

required to include a discussion of alternatives to the project proposed, as is an EIS,  information

regarding an alternative route was attached to the EAW. In addition, as will be discussed in

more detail below, information on alternatives  was discussed with MEQB board members at

meetings held on September 16 and November 18,  1999, to deliberate on whether an EIS was

warranted.

AI the end of the September 16 meeting, a commissioner  Board Member moved to

positive declaration, i.e,. to order preparation of an EIS.  R.1 at 1261.  Upon questioning by

fellow Board  members, the Board Member stated that altetnatives  was his concern.  nor the health

issue:

1 The certified administrative  record was filed with the Court. It included an Administrative
Record Index (dated March 6, 2000)  identifying each record document in chronological  order.
The MEQB served a copy of the Index on rhe parties on March 6, 2000. The citations in this
memorandum to the record documents are  preceded by “R. at ” and the page number or numbers.

2



Mr. Chairman. I did not motion a specific  references far scoping guidelines with
regard to the health issue. I’m looking at it strictly from  an opportunity to have
alternatives presented and cost factors presented. I’m silent on the health issues.

I 'm  much more interested in having alternatives  and the costs evaluated SO

that we can have the opportunity to look at the uncertainty of health  risks against
the certainty of costs.

R. at 1262-63. After more exchanges, the Board Member again stated his position: “I’m asking

for a positive declaration to study alternative sites knowing that the static will--the static question

will be the EMF  exposure.“  R. at 1269. His fellow Board members rejected his motion, seven

voting against the motion and three for it. R. at 1270-71

The Board Member persisted. Near  the end of the November 18 Board meeting, he again

made a motion for a positive declaration, arguing For consideration of alternatives. R. at 1298.

1300. Again the motion failed. this time with three Board members supporting the motion and

ten voting against. R. at 1307.08.

On November 18, 1999, the MEQB board voted 1O-3  that an EIS was not required, R. at

1305-09.   A copy of the MEQB decision  is attached to the Affidavit of Dwight S. Wagenius

[Wagenius Affidavit] as Exhibit  A. The MEQB’s decision was supported by an extensive

administrative record including Findings of Fact adopted by the MEQB Board

contemporaneously with and in support of its decision. Among other matters, the findings note

that potential environmental  effects, if any, were subject to mitigation by ongoing public

regulatory authority, including  local conditional use permits. Whether a  line  can be constructed

in a particular location is subject to local zoning and control. Local governmental units

potentially  impacted by this project testified at the MEQB  meeting concerning their authority to

control  the routing of the line, relating  several successful experiences  with NSP changing its

project to meet local concerns. R, 1281-83.



On December  10, 1999. Plaintiff filed  its Complaint in this  Court seeking a declaratory

judgment. NSF immediately intervened. Plaintiff told the Court it needed discovery to

determine if Intervenor  NSP had failed to provide full information on the Project  to the MEQB.

In tts  statement, dated February  8.2000, Plaintiff addressed its need for discovery:

Discovery is not appropriate outside of the administrative record as defined by
Plaintiff to include all material and information available to the staff of the
MEQB prior to the meeting of the Board on November 18, 1999, but discovery
may be appropriate as to the  files  and information  of Defendant-Intervenor  NSP
as to what NSP knew and did or did nor disclose to the MEQB.

Plaintiffs Informational Statement, paragraph  4 at I (a copy of the Statemcnt  is attached to the

Wagenius  Affidavtt  as Exhibit B).

MEQB and NSP stated in their joint informational statement that discovery was not

appropriate outside the administrativc  record, but the Court adopted Plaintiff’s position. Based

on the  Informational  Statcmcnt Forms  filed by the parties, and  the file and proceedings in the

case  the Court ordered that:

2. All discovery shall bc noticed so as to be completed by May 26,  2000. This
cutoff date for discovery is  also the deadline to bring and hear motions to compel
discovery.  No motion will be heard unless the parties have conferred in an
attempt to resolve their dtfferences  prior tn the hearing.  The moving party shall
certify  to the court in writing. before the time of the hearing. compliance with this
rule  or any reasons for not complying. (Minn.  R.  Gen. Prac.  115.10).

Scheduling Order, paragraph  2 (Feb. 17. 2OOO)  (emphasis in original) (,a copy of the  Order is

attached to the Wagenius  Affidavit as Exhibit C). There  is no evidence in the record of PIaintiff

exercising its discovery rights. Wagenius Affidavit,  paragraph 7,

On August 24, 2000,  this Court issued its Order for judgment. A copy of the Order is

attached to the Wagenius  Affidavit as Exhibit D. This Court found that the record demonstrated

that MEQB’s decision not to order an EIS was reasonable and  supported by substantial evidence.
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This Court granted the MEQB and NSP motions for summary judgment and dismissed Plaintiff’s

Complaint. Judgment was entered on September 7. 2000.

The period for Plaintiff to file an appeal expircd on or about November 6, 2000

Plaintiff has  now moved this Court for an order reopening the judgment and remanding

the negative  declaration on the need for an EIS back to the MEQB  in light of “newly discovered

information.” In its memorandum, Plaintiff  claims three categories of newly discovered

information. First, the Plaintiff cites to “new information" concerning system alternatives that

has been generated as a part of zoning  decisions currently being made by local authorities.

Second,  Plaintiff claims,, that there is “new information”  with regard to electrical loads that will

be handled by the line. Finally, Plaintiff  claims that there is “new information”  regarding the

potential  health impacts of E M F .

1. Plaintiff Must  Show  There Is  Evidence  That Existed  AT The  T i m e  Of  Trial
THAT, With  DUE DILIGENCE, Plaintiff Could  NOT Have  Discovered In Time To
MOVE FOR A NEW Trial

Plaintiff’s  motion relies on Minn. R. Civ. P, 60.02  (b), which provides  that the court may

relieve a party from a final judgment for the reason of “newly  discovered evidence  which by due

diligence could  not have becn discovered in time  to move for  a new trial.”

Rule 60.02 reflects  a balance between the need for finality in judgments and the
need for relief from judgments under very specific circumstances. The drafters of
Rule 60.02 accordingly provided exceptions to the finality of judgments under
narrowly defined circumstances. Rule 60.02 can be utilized only if one of the
grounds specified in the rulcs exists. Anderson  v Anderson,  288 Minn.  514. 518,
179 N.W.2d  718, 721-22  (1970).

Curler v .  Anderson, 554 N.W,2d  110,  113 (Minn. Ct,  App. 1996).

Rule  60.02 (b)  does nor provide for the introduction  of evidence that was known to exist

before judgment was entered. Sullivan V. Spot Weld, Inc.. 560 N.W.2d 712, 716 (Minn. Ct. App.
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1997).  A district court’s record cannot be supplemented by new evidence after the court grants

summary judgment. Id. In order for relicf from judgment to be granted  where there is newly

discovered  evidence, such evidence must be relevant and admissible at trial, must be likely to

have an effect on the result  of a new trial, and must not be merely collateral,  impeaching, or

cumulative. Regents of Ilniversity  of Minnesota  v. Medical Inc., 405  N.W.2d  474, 478 (Minn.

Ct. App.  1987)  (citing Gruenhagen  v Larson. supra  at  459, 246 N.W.2d  at 569); Vibe v,

Flaby. 316  N.W.2d  276, 284 (Minn.  1982). To require a new trial,  the new evidence must be

such that with  diligence it could not have been found and produced at trial: diligence requires the

use of available discovery tools as well as reasonable investigation efforts. Regents, 405 N.W.2d

at 479. citing  Brown  v. Bertrand,  254 Minn. 175, 185-185,  94 N.W.2d 543. 550  (1959). Further,

the moving party must show that the evidence could not have been discovered through the

exercise of due diligence before trial. Vikse.  316 N.W.2d  at 284.

In summary,  in order to reopen a judgment on these grounds, the  moving party must

show: (1) that there exists “new” evidence that existed  at the time of trial and that does not

merely supplement evidence already in the record: (2) that the evidence, if it had been presented

prior to judgment, would have been likely  to affect the outcome of the case; and (3) that this new

evidence could not have been discovered in time through due diligence David Herr, Roger

Haydock &  Jeffrey  Srempel,  Motion Practice  24:8 (3d  ed. 1999).

The MEQB  believes  that Plaintiff has satisfied  none of the applicable criteria,  that the

issues are all resolved in favor of upholding the Courts  judgment, and that the Court should  deny

the motion. None of the “new” information  meets legal criteria  for “newly discovered evidence

which by due diligence could  not have been discovered”  in the terms of Rule 60.02 (b).
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11. PLAINTIFF’S REQUEST  To REOPEN  TEE RECORD  ON THE BASIS OF DEVELOPMENT  OF

NEW SYSTEM  ALTERNATIVES  SHOULD  BE REJECTED.

On pages 1 through 10 of  its memorandum, Plaintiff argues that new information  was

discloscd on  October 18.  2000, regarding three system alternatives to the proposed  facility and

that NSP knew or should have known about the alternatives  but withheld the. information from

the public and the MEQB.  Plaintiff argues that it could not avail itself of discovery because the

matter was  not subject IO discovery at the district court. Plaintiff further argues that the

alternatives information is directly related to issues raised by MEQB  members, and that the

feasibility  of system  alternatives was a “determinate” factor  before the MEQB.  Plaintiff finally

argues that had the MEQB had this information  it may have affected its decision. The Court

should reject these arguments.

In brief, the reasons to reject the arguments on alternatives are these:’ Alternatives are not

at issue in the EAW process because evidence regarding  alternatives is not relevant to the

decision whether  to order an EIS on a proposed project. Even though alternatives were discussed

by the MEQB it was in the context  of what ordering an EIS would entail. The new information

on alternatives that was created by consultants after the Court’s Judgment is not covered by Rule

60.02 (b). The information on alternatives  that  existed  at the time of the summary judgment

proceedings  in this court was available to Plaintiff by exercise of the discovery  rights

acknowledged by the Court  in its Scheduling Order. The Following sections discuss these

situation  in turn.

A. Alteratives  Are Not  Relevant To The Decision  Whether To Order  An EIS
O n  Project.

The law is clear that the issue of alternatives to a proposed project arises only after a

determination that the proposed facility has the potential for significant environmental effects,



i.e., during the EIS preparation  process. Alternativcs  to the proposed facility are not relevant

considerations in determining whether  an EIS should be ordered on a proposed facility.  The

Minnesota Environmental Policy Act, Minn.  Stat. ch. 116D, which established  the environmental

review program in the state, mentions  consideration of alternatives in the provision addressing

EISs, but not regarding EAWs.  ‘The environmental impact statement should be an analytical

rather  than an encyclopedic document which discusses appropriate alternatives to the

proposed action and their impacts .” Minn.  Stat. § 116D.04.  subd. 2a .

The environmental  review program established in MEQB rules, Minn.  R. ch. 4410,

includes a long paragraph  setting out the consideration  of alternatives  in an EIS, but does not

mention alternatives once regarding EAWs. See Minn.  R. 4410.2300 G. See also Iron Rangers

for Responsible Ridge  Action v . Iron Range  Rcsources,  531 N.W.2d 874, (Minn.  Ct. App.  1995)

(“Because the RGU dctermined  the project does not have the potential for significant

environmental effects, a  study of project alternatives is nor required,“)

The purpose of environmental review is to gather information that addresses the

significant environmental issues of  a proposed action. The information is intended to be

available to governmental units and citizens  early in the decision making process. Minn.

R. 4410.0300. subp.  3, 4.A. Environmental documents  are not intended to be  used to justify a

decision or to require that a project be disapproved. Id. The documents are used as guides in

issuing, amending, and denying permits and carrying  out other governmental responsibilities to

avoid or minimize  adverse environmental effects. Id. The EAW information is intended to be

usable and useful for the local units of government that have to make  zoning and land use

decisions.



To support an order to vacate a judgment and for a new trial, the newly discovered

evidence  must have been relevant to the issues and admissible at trial. Brown v. Bertrand  94

N.W.2d 543, 548 (Minn.  1959). That is not the case with the alternatives evidence. On this

ground alone the altcrnatives  argument should be rejected

B. Alternatives Information  Would Not Affect Proceedings Before The MEQB
Because The MEQB Knew  Alternatives Are Not At Issue In An EAW
Process And  The MEQB  Rejected Development Of Additional Information
On Alternnatives  I n  Favor Of Local Processes.

Notwithstanding that altematives are not a relevant  consideration, two system alternatives

were proposed for inclusion in the EAW, one  by NSP and the other by Plaintiff. MEQB staff

member Bob Cupit  addressed in his affidavit filed  with the Court in the summary judgment

proceeding why he attached NSP’s alternative to the EAW and did not include Plaintiff’s.

16. In the third full  paragraph  on page 13, Plaintiff questions MEQB’s
inclusion of the NSP alternative route in the EAW.  but not Plaintiffs alternative
route. From  my knowledge of the law it is clear that consideration of alternatives
is not required  in an EAW, One of the essential differences between EAWs  and
EISs is that while preparation of EISs includes alternatives. preparation of EAWs
does not. When NSP filed its data submission it included a partial alternative
route. I told NSP I would  not include it in the EAW. NSP requested a meeting.
NSP’s representative argued that past Board consideration of EAWs  had always
included questions to proposers about whether  they  had looked at possible
alternatives before proceeding  with the  project as proposed. I conceded that that
invariably happens with NSP, and with other project proposers as well,
notwithstanding that consideration of alternatives  is not an EAW issue. NSP
argued that it would be useful  have an alternative in the record for
consideration by Iocal permitting jurisdictions. I agreed to include NSP’s
alternative  route in the EAW as an informational attachment with a qualifying
disclaimer. See R. at 0254.  I did not review rhe  alternative at all, or make any
changes before attaching it to  the EAW. R. at  03~12-0339.

11. Roger Conant  called to ask me if he could file an EAW data
submission  as well. There being no prohibition in rule  and intending to use any
useful content, I said OK. The Conant  submission cume in and 1 reviewed  it
hoping to find something useful, bur I could nor. The submission ww fraught
with hyperbole and opinion and lacked basis in fact. The Conant  submission also
included an alternative route. 1 did not review it or evaluate its  feasibility. I
concluded that I could not include  the alternative in the EAW.
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AfidJvit  of Bob Cupir (Cupit  Af&havit), paragraphs  16 and 17:  at 4 (emphasis added) (the Cupit

Affidavit is attached as Exhibir E to the Wagenius Affidavit).

The Board members were clear that consideration of alternatives is appropriate only at

the EIS stage, and that a finding of the potential for significant environmental effects is necess,ary

to order an EIS. See the statements of Board Members Mint&  Bomier and Enzler.  R. at 124X,

1261.63,  1269. 1299.1301:  1305.06.  Note funher  that the ‘Board members placed reliance on the

proposed facility being subject to the further approvals of local units of government. R. at 1293.

94, 1305-06.

At the end of the September 16 meeting, as reported in the Facts above: a Board Member

moved a positive declaration.  i.e., to order preparation of an EIS. R. at 1761. Upon questioning

by fellow Board members, the Member stated that  alternatives was his concern, not the health

Mr. Chairman. I did not mo:ion  a specific references fur scoping guidelines with
regard to the health issue. I’m looking at it strictly from an opportunity to have
ahetnatives  presented and cost factors presented. I’m stlent  on the health issues.

I’m much more interested in having altemattves  and the costs evaluated so
that we can have the oppornmity  to look at the uncertainty of health risks agtinst
cbe  certainty of costs.

R, at 1262-63. After more exchanges, the Member restated his position: “I’m asking for a

posittve  de’clwation to study alternattve  sites kno\vitg that the static will--the static question will

be the EMF exposure.“’ R. at 1269.

His fellow Board members understood hts  position:

DIRECTOR  DUNN: Thank you, Mr. Chairman. What I think the issue is here,
we would like to have an altemarive  route examined. Is that what we would like
to have, And the only way we can da that, under the law, is to have tm
Environmental Impact Statement. The bortom  line.

10



R. at 1266. The Board  members undcatood his position and rejected it, seven voting aptinst  the

motion  and three for it. R. at 1270-71.

The Board Member persisted. At me Yovembrr  18 Board meectrtg,  he again made a

motion for a positive declcuattan,  arguing far consideration of alternatives. R. et  1298-1300.

,$gtin  tic motion failed, this time with three Board members supporting the motion and ten

voting against. R. at 1307-08.

The Board understood the significance  of the consideration of alternatives. The Board

knpw jt  could truly t&e alterntitives  into con$deration  only by ordering an EIS.  It directly

rejected two motions to do SO. The practical and legal result of the Board’s dcctsion  was that

NSP next went to the local units of government to  seek appropriate apprav’als lo proceed with its

proposed facility.

‘Ihe, Mtnnesoca  Power Plant Siting Act provides by direct implication that the proposer of

3 facility that is exempt from the operation of that statute shall “comply with any applicable state

tulc  and trny  applicable zoning, building snd land use rules. regulrtions  and ordinances or any

regional. county, local and special purpose government.” Minn.  Srat. $  116C.57. subd.  5.

Plaintiff has explamed  mar the mayors of three tifected  local untts  of guvemment  got

together to form  a Steering Committee to consider NSP’s  proposal. Thus relates dtrectly  to an

NSP statement to the Board  of its commitment to work with local umts  of government. “With

regard to  alternatives, lVorthetrt  States Power is completely committed to working with the h~cal

units of government to examine alternatives. if that is what they wish.“ R. at 1243.  This result

was also  foreseen by members of  the Board during tf;e  i’&QB’s  decision-m&ng process.  R. at

1293-94 (Board member Engebretson,  3  county commissioner encourqjng  the mayors  to work

with NSP) and 1305-06  (Board member Enzler, “1 know  from my Own expcncncc  wbcrc there



woe some environrnent;ll  issues that did not rise  to the level of potential, but which the local  unit

of government was able to address through the CUP proccs~.“)

Upon transmittal  of chc record of decision to .fiv& cities affecrcd by the Project, the

Executive Director of the MEQB stated in the transmittal letter that “Imn making  its dccrsion,  the

EQB noted that the negatitic  declaration should not preclude local permittiny  jurisdictions from

considering alternative routes thnr  may better comply with planning and development criteria at

the local level.” R. at IlEE.  7%is  letter  was also attached to NSP’s  initial filing with this COW

-in  the summary  judgment proceeding.

The permitting for the Project is proceeding before the representatives of the people most

directly  affected by the Project.  ‘Thhc Court  appropriaFely  denied Plaintiff’s  challenge to the

MLEQB decision on the Project and upheld the h?ZQU’s  negative decl~~Xion decision. The

information gathered in tht environmental rev&u: process is being used by the local units  of

government for. among other things. helping to define sddirional  information they need to

COttlpktc  their tasks. The system is working. The Court should let it continue to work.

Remanding the issue of alternatives to the Board likely \vould  not affect the Board’s decision,

thus failing to satisfy a required showing IU  obtam  a new trial. Vik~e. 316  N.W.2d  at 284.

C. Some Or AI1 Of The Alternative bformation That PluintiPf  Seeks To Hare
Admitted Did Not E&t During The ]Proreedlogs  Before This Court, And
Thus Cannot Be Used To peopan The .Vudgmcnt Today.

Plaintiffs presentation is somewhat ambiguous on the point,  but it appearr Ihat at least

the Commonwealth Associates alternatives were identified and created by that rntity  between

Seprember  and October of ZOO0 Information that did not exist ar the time of the earlier

proceedings  before this Court can not serve as the basis for  imposition  of Rule 60.02 (b). The

newly  discovered information posittd  as 3 basis for imposition  of the rult:  must have existed at



lhe time of u-ial.  Brown v. Bzrrmnd,  94 N.W.Zd at 548; Hen, et al., Motion Pracricc,  srcpra  at

24%  The Commonwealth Associates-creatcd’altematives  are thus not subject to the rule or a

basis for grilnting  the relief requested.

D. Some Of The Altmnatlves  Information Thnt Plaintiff Claims Is ‘*New”
Existed At The Tie Of Trial And Could Have Been Discovered By Plaintiff
Through The Exercise Of Due Diligence.

Plaintiff claims that the ,MAPP alternative route is new information that was not pti of

the record before the  MEQB.  This is not the case. The MAPP  alternative existed, was known

by Plaintiff at the time of tic proceeding befare  the MEQB, was discussed by the Board,  and was

subject to discovery  if Plaintiff needed more information for purposes of the declaratory

judgment action before this Court.

Plaintiff knew abour the r&LOP  alternative prior to the proceeding before  the MEQB.

kfr. Conant  referred KI It in his statement to the Board. R. at ID.-22.  Funher,  the

representative of NSP who made 3 statement to the Bomd referred to the identified MAPP

alternative and the other alternatives in XI exchange with Cunlrmssioner  Minn,  identified by

Plaintiff at page 5 of its Memorandum of Law ;1s the ‘Board member pursumg  the alternatives

issue

MR. ALDERS:  Charman, Commissioner Minn,  we need to cl,tify a point, chat
the.MAPP  Committee ic@ntified  NSP’s proposal as the proposa.l to pursue. But
MAPP  also identified additional alternatives as part of its analysis. So MAPP and
NSP  are consisrcnt  in their presentation. It’s not UI either/or situation.

_  R.  at 1246.

Just a few minutes later in the meeting, Commissioner Minn  acknowledged rhe

superfluity of the NSP alternative:

Mr. Ald.ets, you were not obligated to submit an alternative route in vour EI -- in
your EAW, yet you decided to do so for ilfustratrve  purposes. Would  you share
with the board the thinking behind the sclecrion of rhlt  .aXcmztlve as opposed to
the 494 alternative or the MAPP alternative?

13



R. at 1248.

Plaintiff had discovery  rights and time to discover any inforrnstion  ir needed for purposes

of its case; PlaintIff  did not exercise its rights. Plaintiff alleges without any cited support at page

2 of irs mtmorandum  of law supporting i&mot& that “Plaintiff could not avail itself of

discovery because the matter was not subject to discovery a~ the district court.”  The record

reflects, however, that Plaintiff made its claim for discovery ri&hts  in its Informational Statement

dated February 8, 2000:

Discovery is not approptiate  outside of the administrative record as defined by
Plaintiff to include alI material and information available to the stti  of the
MEQB plier  to the rqeting  qf the Board on November 18, 1999, but diSCOWJy

may be appropriate as to the files and information of Defendant-Intervener  NSP
as to what KSP  be\u  and did or did not disclose to the MEQB.

PlaintiFs  Informational  Statement, paragraph 4 at 1 wagenius  Affidavit. Exhibit B). It appears

rhat  Plaintiff’s counsel had in mind the type oi  informaticn  Plaintiff has now “newly

discovered.”

MEQB and NSP stated in their joint informational statement that discovery was not

appropriate outside the administrative record. The Court, however,  adopted PI&miff’s position:

2. ~1 discovery shall bt noticed so as to be completed by h&y 26, 2000. This
cutoff date for disca~cry  is also the deadline to bring and hear motions to compel
discovery. Nc motion will be heard unless the parties have conferred in an
attmpt  te  revolve their  differences prior to the heting.  The moving party shall
ccnify  to the court in writing, before the time of the heting,  compliance with this
rule or arty reasons for not complying. (.Minn.  R. Gen. Prac. 115.10).

Scheduling Order, paragraph 2 (Feb. 17. 2000) (emphasis in origid)  wagenius  Affidavit.

Exhibit C).

To the k,nowlcdgt  of the MEQB,  Plaintiff did not exercise the discovery rights that it  had

confumed  by the Court in its scheduling order. Wa:e~~s  .4l%davit! paragraph 7, This failure

to  cxercisc its discovery rights cannot be characterized as acting with due diligcncc,  This f;lilure
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alone  also  constitutes sufficient basis to reject Plaintiffs augment  regarding alternatives.

R@gerlrs.  405 N.W.2d  a1 479.

m. ~.UNTlFF’S  REQUEST  TO  &%X'Eh:  TRE &CORD  ‘BECAUSL:  OF, hFOkM.kTION
REGAIUKNG LOADCW  RATES Snocz~  BE REJECIED  BECAUSE THIS INFORVAT~ON
WAS PART OF TFE  RECORD BEFORE Tm  MEQB.

Plaintiff ~SS~RS at pages 1, 3. 4-5,  8-9.  10, and 13 of its memorandum that the alleged

“new information” includes verification that line loa~mg  will essentially  double.  and any

decrease in electric and magnetic fields as a result of the line upgrade would be short-term.  if  at

all. Plaintiff quotes from page 8 of the Affidavit of ‘Blccker  that “the utility’s claim is that

magnetic fields  will be cut in half through phase  c~nccllation,  but with a doubling of current and

increasing magnetic fields. the net result is no substantive change from the current fields.”

Plaintiff argues that this riew information is relevant, could not have been obtkncd by Plaintiff

prior to disclosure. and is not collateral. impeaching or cumulative.

The information  regarding the effect of construction and operation of the proposed

facility on line loading and thus EMF was ipcluded  in the record. See the Affidavit of John P.

Hynes (Hynes  Affidavit), p;u.&aphs  14 and 15.  pages 4 and 5. The EAW included a table that

showed a reduction in magnetic field levels due to operation of the proposed facility in 2001.  Id.

at 4. Commenters  on the EAW requcsttd additional data that would show the effect of

anticipated electric  use Fowth on magnetic fields. id. NSP provided a table rhowing  projected

load levels and  EMF levels with  the proposed facility on line  fof the years 2001.  2006,  2010  and

2020. Id.  at 4-5. The line loading and EMI: levels informa,tion was available to the .MEQB more

than a month prior to Its  first meeting on the Project, Id. It was attached to the proposed

fdings of fact sent to  the Board on August 1,.7 1999.  Id.  ac 5; R. at 557.  It is not new

information.

1 5



The table af Em kVel.5 projected over  time fram the current situation to yeu  2020 was

incorporated by reference in Finding 20 of the Board’s negative de&ration decislon dared

November  18. 1999, and attached to tht decision as Exhibit # 1. Id.; R. 1175.  1180:  Exhibit Xl

is attached to the Hynes  Affidavit. Similar inforrns~~n  WPS  included in the Hynes  memorandum

respond+  to EMF questions posed by Baud  Member Maline,  circulated to all  Bo,ud  Members

arid  mterested persons prior [o the second Board meeting considering this matter. Id. at 5; R. a~

1168-70.

If Plajntiff  did nof understand the information or its imphcations,  Plaintiff could have

pursued rhe  mntter before thr  MEQB  or exercised its discovery before this Courr.  ns expl;uned

above. But the information \h’as available to Plaintiff, IIX Borrrd,  and &II interested persons, The

information is not new, or newly discovered. in the sense of Rule 60.02 (b). This basis: far relirf

should be rejected by the Court.

A. Three of The EkF  Studies Did Not Exist When The Matter Was Before The
MEQB  Or When The fitter  Was Before The Court, And Thus Cannot Be
Used As A Basis To Reopen The Judgment Now.

Plaintiff wants this Court  fo  reopen  the jud,gnent  for the MEQB to consider four new ’

studies regarding DlT. Three of the arricles are truly new studies. so new they do not  qualify 8s

“newly discovered evidence” under Rule 60.02 (b).  They were published in September and

October 2000, after the matter had been submined  10 rhc  COWL it is clear m tie law thar such

new material does not qualify under the rdt as “newly discovcied evidence which by, due

diligence could not have  been discovered in time ta move for a new trial.” Dis;ovcrj  is hkdly

avtilablc  for materi& that does not yet exist. Gn~eni~n,qen,  216  N.W.2d  at 569.
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B. The Newly-Published E?bEF  Studies Are Cumulative With Information In
The Record,

The first “new” study merely continues a discussion of a hypothesis first put forth in

1996.  Hyncs  Affidavit at 3, paragraph 7. Plaintiff neglected IO  cite  a separate ;11-ricle  in the same

journal that put the first ticle  in a broader context, diminishing its potential significance. Id..

paragraph 8,  These two &cles  merely supplement information already before the MEQB.  Id.,

paragraph 9. Supplemental information does not support Plaintiff’s motion. Regenrs o f

Clniversin:  of  MinnPsoro,  V.  Medical Inc., 405 N,W.‘d,474, 478 (Minn.  Ct. App. 1987):  ciritlg

Gruenhagm  v. h-sot!,  suprcr  at ,459, 246 N.W. 26  at 569: see  also Vikse  v. Floby,  316 N.W.2d

276,2$4  &linn.  1982).

Even if all  four of Piaintiff’s  alleged new studies were subject co the rule. they provide no

basis for a remand to the Board. Yone of them offers new information that would cause the

Board to reverse its determination that the Project, does not have the potential for significant

environmental effects as a resu::  of its EMF They offer no significant change to the EMF

literature and arc cumulative: they supplement but are not inconsistent with studies already

known to the IvIEQB, Hynes Aff. at 34, paragraphs 10-14. Regenrs of Universip  o~‘Mimcsoc~t

11 . Medicul  Inc.. 405 N.W.‘Ld  474,  478 (Minn.  Ct. “pp.  1987): see &a V&x v. ,Fld~y~ ,316

I%W.?d 276,284 (iviinn. 1982)

Plaintiff implies that the MEQB made its negal,ive declaration decision based on an

xsumption that all  research was completed, that no studies were continuing, that the book was

closed. That, of course, is not the situation at all., The NIGHS Rcpor!  itself. the basis for the

MEQB’s decision as regards E&F, acknowledges that reseiuuh  is continuing, R. at 0796, 0802,

0840, ad 0843-45.  MEQB Staff  assured the Bomd that rcsttich on E&fF continues. that studies

are ongoing. and that staff follows that research on a regular  basis. ,R. at 0791.
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Attachment 1

STATE OF MINNESOTA

COUNTY OF RAMSEY

Power Line Task Force,

PI&miff,

V S .

Minnesota Environmental Quality  Board,

Defendant.

and

Northern States Power Company,

Intervener-Defendant.

DISTRICT COURT

SECOND JUDICIAL DISTRJCT
Case Type: Civil

Court File  No. 62-C3-99-010952
&signed Judge: Louise D. Bjorkman

AFFIDAVIT OF
JOHN P. HYNEs

STATE OF MINNESOTA)
)59.

COUNTY OF RAMSEY )

Comes’now  John P. Hynes, upon oath, and deposes and states as follows:

1 . I am employed by the Minnesota Environmental Quality Board (EQBj  as the

petit  compliance manager for the Power  Plant ,Siting Progmm. I have been employed by the

EQB for X-years.

2. La my tenure with the EQB. I have functioned as manager of transmission line

projects on which Environmcatal  Assessment Worksheets (EAWs) have been prepared, in

addition to managing higher voltage prqects on which more expansive Environmental hpact

Statements have been prepared.

3. The EQB ha-s had the responsibility to route high voltAge transmission lines since

1973. Public concern over the effects  of the electric and magnetic fields (l3vlFj  cmanatmg from





STATE OF MtNNESOTA

COUNTY  OF RPLMSEY

Power Line Task Force,

Plaintiff.

“S.

Minnesota Enviromncntrrl  Quality Board,

Defendan t .

ami ,

Northern States Power Company,

Inrcrvcnor-Defendant.

Attachment 2

DISTRICT COURT

SECO?TD JVDICIAL DISTRICT
C+ Type: Civil

Court File P;o.  62.C3-99-010932
Assigned Judge: Louise D. Bjorkrnan

AFFIDAVIT OF
DWGBT S. W.4GENKJS

STATE OF MINhXSOTA)
)SS.

COWTY  OF RAMSEY )

Comes now Dwight S. Wagenius.  upon oath, wd deposes and states as follow:

1 . I am an Assiststnt Attorney General assigned to represent the Minnesota

EnvironmLnd Quality Board (MEQB)  in this case.

2. Attached ns Exhibit A is a true  and correct copy of the IviXQB negative

declaration decision dated November 18, 1999.

,3. Attached es Exhibit B is a true  and correct copy of Plruntiffs  Xnformationaf

Statement dated February 8, 1999.

4. Attached as Exhibit C is a true  and correct copy of the Court’s Scheduling Order.

dated Pcbruary  17, 1999.



5 . Attached as Exhibit D is a true and cot-r&t  copy of the Court’s Order for sumt?t~lry

judgment dated August 24. 1999, and att!chcd  Memorandum.

6 . Attached  a~,  Exhibit E is a true  and correct ccpy of the Affidavit of Robert D.

Cupit.

7 . There is no evidence in the record of Plaintiff exertiising  its discover’ tights.

Further your Affiant  saycth not.
I
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ExhWif  B

DIBTLUCT  COURT

SECOND  JllDICulL DISTRICT

Case fypc:  otbas  Civil

Court  Fils  N o .  62-C3-99410952

1. All pmtk  have been nerved with  pmcess.

2. AU  padcs  bsvc  uot  jotned  in the  filing of this  form.

3, Bricfdsmiption  of thz  me:

At is Novcmbcr  l&1999, mgulu  meeting  Dcf&mt  MEQB  issued  a negative
de&ration on the  ticed for  an EXS  on Defendant-Intorvcnor  NSP’s  proposal to upgradc’its
Twin Citks Soutbeaat  bf&  Trsnmissicm  Liis by adding  a second  115~ldlovolt  line  to
an  ucisting  citcuit.  Plaintiff POWCT  Line  Task  Fores esrim a judgmant  declaring tber an
EN  is nccdad  for tba  lio6  or  that  tie MEQWa  decieioior. wae ;rxbitim and  c&cious  and
Wrcfor  void aa  a mater  of law nauasaitatig a new hearing.

Discovery is not appmptiate  outside of the admhi~tivc  record  as dekd  by Plaintiff  to
iadllda  au marcri& and  bafodorl  svaileble  m the  srafrofrhe  MEQB  prior to tbc
maalng of the  Board’on  November l&1999,  but discovrxy  may be qprqziatc  as to the
fik#  and  taforrpatrcm  of Defcndmt-IntervPlor  NSF  as to what NSP knew  and  did,  or did
not discIosc  to tbc  MEQB.

5. AssiFt as a stfmd5-d  cam is requested.



2

June  19,2OO0  daft fax &ait%g m&on6  for  sumumy  jud@mt  iud for d.ismi6sdt.  All
bri&  and  reply  brie? by all pmrtios  &ouId  be fkl  by this  &e.

Dated  this 8th  day of Fehrmy  2000.

4040  43s cps*R
hiblwapolia, IarT 55402

tcl: (612) 339-5256
faw(612)  3394240



STATE OF Ml3WESOTA

Exhibit C

DISTRICT COURT
FILEDbutt Nmhemmor

FEB 17 2000
COUNTY  OF RAMSEY SECOND JUDICIAL DISTRICT

SrGw
COURT FLLE  NO. C3-99-10992

POWW  Line  Task Force,
PInmiff(

v.

Minnesota Environmental Qualiry  Board,
Def&dant(s).

SCIEEDULING  ORDER

informational  Statcmcnt  Forms have been fled by Stephen B. Young for plaintiff(s), Dwight S.
Wagemus  for defendant(s)  and Michael C. ConneUy  for intervener  Northern States Power
Company. Based on the information contained therein, a review  of the file and the proceedings
herein,

IT  IS HEREBY ORDERED THAT:

I. .hy deadline set foirh  in this order may not be extended by the stipulation of the parties without
leave of the court.

2.  AJI discovery shall be noticed so as to be completed by May 26, 2000. This cutoff date for
discovery is also the deadline to bring and hear motions to compel discovery. No motion will be
heard unless the parties have conferred in an attempt to risolva  their differences prior to the  hearing.
The moving  party shall certify to the court in writing,  before the time of the hearing, compliance
with this rule  or any reasons for not complying. (Minnesota Gen. Rule Pracr. 115.10).

3. Disposkive  motions mW be scheduled so that they are heard  by June 30, 2000.  Parties
intending to  bring dispositive  motions should schedule the motion eight weeks prior to thy deadline,
or earlier. Counsel should monitor the status of the motion calendars and plan accordingly. The
failure to schedule a motion timely will not be grounds for any txtcnsion of the motion
deadline  No motion will be heard unless  the moving party certifies in writing the attempts ofthe
parties  to resolve their  differences prior to the motion hearing.

DATED: FEBRUARY & 2000 C cl&
LOUISE DOVRE  ShW%4N
DISTRICT COURT JUDGE


